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4. The Class Members assert claims for the torts of assault and battery, false

imprisonment, and negligence.

5. The relief sought by the Class Members includes general damages, special
damages, aggravated damages, punitive damages, court ordered interest, and costs.

6. The certified common issues are as follows:

(@) Did the staff commit the torts of assault, battery, and/or false imprisonment
when subjecting the Class Members to holds, restraints, and/or seclusion?

(b) Did the defendants owe a duty of care to the plaintiffs?

(c) Did the defendants breach the duty of care owed to the plaintiffs?
(d) Did the defendants owe fiduciary obligations to the plaintiffs?

(e) Did the defendants breach their fiduciary obligations to the plaintiffs?

(f) Are the defendants vicariously liable for the conduct of the staff of Jack
Hulland Elementary School?

(g) Does the conduct of the defendants merit an award of punitive damages?

7. The Litigation Plan is approved substantially in the form attached as Schedule
“A” to this application.

8. Notice shall be given to the Class Members in the time and manner to be
directed by this court after further submissions by the parties.

9. The time and manner for opting out of the proceeding shall be directed by this
court after further submissions by the parties.

10. Costs in favour of the plaintiffs.
The plaintiff/petitioner/applicant will rely on:
¢ Rules of Court, 5(2), 5(11) and 47; and

e FEducation Act, RSY 2002, c. 61.

At the hearing of the application, the plaintiff/petitioner/applicant will rely on the following
affidavit(s) of:

2 Affidavit of [ s\vorn on 6 February 2023 (‘N

Affidavit”)

o 18t Affidavit of Madanna Tourangeau made on February 3, 2023
(“Tourangeau Affidavit”)
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o 18t Affidavit of Suzanne Lalonde made on 2 February, 2023 (“Lalonde
Affidavit”)

2 Affidavit of ||}l made on 10 February 2023 (] Affidavit”)
15t Affidavit of Harrison Andrew Bredy sworn on 12 December 2022 (“H.
Bredy Affidavit”)

15t Affidavit of Rachel Kenny made on 3 February, 2023 (“Kenny Affidavit")

1st Affidavit of Lawrence Bredy made on 6 February 2023 (“L. Bredy Affidavit”)
1st Affidavit of Donna Miller-Fry made on 9 February 2023 (“Miller-Fry
Affidavit™)

o 13t Affidavit of Erin Cruickshank sworn on 10 February 2023 (“Cruikshank
Affidavit”)

o 18t Affidavit of Daria Jordan sworn on 13 February 2023

The expert reports of:
e Nadine Bartlett, Ph.D; and
e Dr. Mel Kaushansky

and other documents n/a.
Set out brief reasons for relief;

1. Thisis an application brought under Rule 5(11) to continue this action as a class
proceeding brought by representative plaintiffs GX, by their Guardian ad litem, YY,
and TA by their Guardian ad litem, BB, on behalf of

all students and former students of Jack Hulland Elementary School who
were subject to holds and restraints and/or were locked in a room and/or
placed in seclusion between January 1, 2002 and June 30, 2022.

(The “Class Members”).

2. Class proceedings serve three principal goals: judicial economy, behaviour
modification, and access to justice.

Hollick v. Toronto (City), 2013 SCC 69 at para.15

3. Leave to proceed as a class action is not an exceptional remedy, but is an
“ordinary remedy whose purpose is to foster social justice” that is highly appropriate
in abuse cases involving vulnerable victims.

L’Oratoire Saint-Joseph du Mont-Royal v. J.J., 2019 SCC 35 at para. 8.

4. Yukon does not have class proceeding legislation. Absent such legislation, “the
court must fill the void under their inherent power to settle the rules of practice and
procedure as to disputes brought before them”.

Fontaine et al. v. Canada et al., 2006 YKSC 63 (“Fontaine”) at paras. 32
and 34 citing Western Canadian Shopping Centres Inc. v. Dutton, 2001
SCC 46 (“Dutton”) at para. 34.
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3. The defendant, the Government of Yukon, Department of Education (the
“‘Department”), presided over by the Minister of Education for the Yukon, is
responsible for the operation and management of Jack Hulland.

4. The defendant, Jack Hulland Elementary School Council of Attendance Area
#22, is established under the Education Act, and has operational responsibilities for
Jack Hulland under that act including the responsibility to review, modify and approve
rules for Jack Hulland and procedures for the enforcement of rules at Jack Hulland.

5. Since at least 2002, holds, restraints, and seclusion were regularly used at Jack

_Hulland against minor children. Students were regularly physically held or restrained
in a manner that restricted their ability to move independently, and were regularly
transported from one location to another, including to the Isolation Cells (as defined
below in paragraph 6), by being physically moved, carried or dragged. They were
frequently placed alone in the Isolation Cells without in-person supervision and were
physically or mentally obstructed from leaving the Isolation Cells for varying, and
sometimes lengthy, periods of time.

Miller-Fry Affidavit at para. 11, 15, 17, 19, 22-23, 24-30.

Lalonde Affidavit at paras. 4-15; 18-21.

B Affidavit at paras. 2-11.

B Affidavit at para. 7-43.

Kenny Affidavit at paras. 5-17.

Tourangeau Affidavit at paras. 3-19.

H. Bredy Affidavit at paras. 8-21.

Cruikshank Affidavit at paras. 2-5.
6. In, or about, 2008 a classroom in Jack Hulland was maodified to include smaller
enclosed rooms, sometimes referred to as “study carrels” (the “Isolation Cells”). The
Isolation Cells were used to seclude students. At some point, a video surveillance

system was instalied to observe the Isolation Cells. The classroom with the Isolation
Cells was frequently referred to as “The Nest” or the “Study Hall”.

Lalonde Affidavit at paras. 9 and 15 - 17.

Tourangeau Affidavit at para. 12.

Miller-Fry Affidavit at para. 9.
7. The Defendants knew that holds, restraints and seclusion were used at Jack
Hulland during the class period.

Miller-Fry Affidavit.
8. The plaintiff GX, attended Jack Hulland from November, 2017 until June, 2022.

While attending Jack Hulland GX was repeatedly subjected to holds, restraints, and
seclusion, where he was physically restrained by staff at Jack Hulland, “dragged
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down school hallways to the study hall”’, and locked in a cell where he would be left
alone for periods of time, sometimes for most or all of the day.

I Affidavit at paras. 2-11.

9. The plaintiff YY attended Jack Hulland during the class period between the
grades of Kindergarten and Grade 5. While attending Jack Hulland YY was
repeatedly subjected to holds, restraints, and seclusion in the Isolation Cells.

I Affidavit at paras. 7-43.

10. - The plaintiffs are prepared to represent the interest of the Class Members and-
are aware of the duties entailed in acting as a representative plaintiff. Neither of the
plaintiffs have any known conflicts with the Class Members.

I Affidavit at paras. 22-28.
I Affidavit at paras. 48-58.

11. The plaintiffs have provided evidence of other Class Members who were
students at Jack Hulland during the class period and who were repeatedly subjected
to holds, restraints, and/or seclusion at Jack Hulland, including by being physically
dragged or carried to the Isolation Cells. The potential class members will benefit
from the continuation of this action as a class proceeding.

Kenny Affidavit.

Tourangeau Affidavit.

H. Bredy Affidavit at para. 23.

Cruickshank Affidavit.
12. The plaintiffs have alleged that Jack Hulland'’s systemic practices of using holds,
restraints, and seclusion for the purposes of behaviour modification amount to

corporal punishment, was unlawful and without legal authority, and constituted the
torts of assault, battery, false imprisonment and/or negligence.

13. The resolution of the proposed common issues will substantially advance and/or
resolve the claims of the Class Members.

The plaintiffs estimate that the application will take 5 days.

If you wish to receive notice of the time and date of the hearing or to respond to the
application, you must, within the proper time for response:

(a) deliver to the applicant
(i) 1 copy of a Response in Form 11, and

(il) 1 copy of each of the affidavits in Form 59 and other documents, not
already in the court file, on which you intend to rely at the hearing, and
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(b) deliver to every other party of record
(i) 1 copy of a Response in Form 11, and

(i) 1 copy of each affidavit in Form 59 and other document, not already in
the court file, on which you intend to rely at the hearing.

TIME FOR RESPONSE

The Response must be delivered on or before the 8th day after the later of
(a) the last date fixed for entry of appearance by you, and
(b) the date on which the Notice of Application was delivered to you.

™
Y /’7-—-—f"—
Dated: February 14th, 2023 L A .

(James R. Tucker
\Counsel for the Plaintiffs
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“defendants” means Government of Yukon, Department of Education and
Jack Hulland Elementary School Council of Attendance Area #22.

“Post-Certification CMC” means a case management conference
scheduled within 30 days of a decision regarding the certification application
(assuming success in favour of the plaintiffs) to settle the terms and manner
of the notice(s) of certification.

“Post-Common Issues Trial CMC” means a case management
conference scheduled within 45 days of a decision regarding the common
issues trial (assuming success in favour the plaintiffs) to settle the terms
and manner of the notice(s) of the common issues trial, confirm the process
to be followed in bringing the Class Action to final resolution, and set a
schedule for that process.

“Websites” means https://www.cfmlawyers.ca/active-litigation/jack-
hulland-elementary/ and https:/tuckercarruthers.ca/

Case Summary

2. This action arises from the allegedly unlawful systemic use of holds, restraints and

involuntary seclusion to control students’ behavior at Jack Hulland beginning in, or
about, September, 2002 and to about June, 2022.

Reporting

3. Class counsel will report regularly to the class members through the Websites.

Class counsel also has direct lines of communication with potential class members

that have contacted class counsel about this lawsuit, and class counsel intends to

continue to update this group and any other potential class members who wish to

receive updates directly.

SECTION 2: CERTIFICATION APPLICATION

Notice of Certification

4, Within 30 days of a decision regarding the certification application, assuming
success in favour of the plaintiffs, the parties shall schedule the Post-Certification

CMC, a case management conference to settle the terms and manner of the

notice(s) of certification.
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5. With respect to the plan of distribution, the plaintiffs may propose that the notice(s)
of certification be:

(a)  Distributed directly to Class Members based upon contact information in the
Defendants’ possession and control;

(b)  Published in local news media, subject to reasonable publication deadlines
and costs;

(c) Posted on the Websites; and

(d)  Posted on the Jack Hulland school website: http://jhe.yukonschools.ca/.

6. The plaintifis may seek an order that the costs of distributing the notice(s) of
certification be paid by the Defendants.
Opting Out Procedure

[ The plaintiffs propose that the deadline for class members to elect not to participate
in the class action, or to “opt-out”, be set for 90 days after the first day the notice(s)

of certification are distributed.

8. At the Post-Certification CMC the plaintiffs will ask the Court to settle the opt-out

procedure for the class members.
9. The plaintiffs will propose that the opt-procedure include terms that:

(@) A person may opt out of the class action by sending a written election to
opt-out to class counsel before a date fixed by the Court; and

(b)  No class member may opt out of the class action after expiration of the opt-
out period without further order of the Court.

10.  The plaintiffs will ask the Court to appoint class counsel to receive the opt-out
notices and report to the Court the number of persons who opted-out by a date
fixed by the Court.
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(iii)  “Solicitor” where the document originates from a solicitqr’s brief
rather than a party, counsel elects to disclose the document, and
counsel chooses not to disclose the source. For example, this might
be used when counsel elects to list a document that was provided to

him or her by an expert.

Redacted: Blank if no redactions. “Yes” if the document has been redacted

in part or whole.

Begattach. Used to identify the Document ID of the first document in a set
of attachments.

Endattach. Used to identify the Document ID of the last document in a set

of attachments.

Privilege. If a claim of privilege is being made over the entire document,
describe the nature of the claim, such as litigation privilege or solicitor-client
privilege. Other fields should still be used to the extent necessary to
describe the document without revealing information that is privileged.

39. The filenames of produced documents shall be the Document ID with the

appropriate file extension.

40. Natives, Images, and OCR files shall be produced in separate folders.

41. Hard Copy documents shall be scanned and produced in PDF format.

42. If it is reasonably necessary for a party to view an original hard copy document,

the producing party shall make the hard copy document available for inspection.

43. Where possible, electronic documents shall be produced in native format. PDF

images of native documents shall also be produced.
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44. Ifitis not possible to produce documents in native format, the documents shall be
produced as PDF images.

45. Where a file type cannot easily be viewed or may only be viewed with proprietary
software counsel shall consult with the opposing parties with respect to how the
document will be produced so that all parties are able to view the document.

46. If original digital photographs are converted to another format, a lossless
compression algorithm will be used.

47. Where possible, reasons for redactions should be identified on the redaction itself.
If this is not possible, the parties may agree to describe the redactions in another
manner.

48. Documents shall be provided electronically by email, download link, DVD, USB
memory stick, or other means acceptable to the parties.

Privilege

49. This protocol does not alter the substantive requirements for listing and describing
privileged documents as required by the Rules of Court.

50. Documents over which privilege is being claimed should be described using those
fields that, without revealing information that is privileged, will enable other parties
to assess the validity of the claim of privilege

51.  This protocol does not alter the law and principles that apply when privileged

=49 .

documents are accidentally disclosed.
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